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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON VS. MANORCARE HEALTH SERVICES-ROSSMOOR 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING  
FILED BY: CARLON, GENEVIEVE 
*TENTATIVE RULING:* 
 
CCP 36 (a) states a party to a civil action who is over 70 years of age may petition the court for a 

preference, which the court shall grant if the court makes the following findings: 

(1) The party has a substantial interest in the action as a whole. 

(2) The health of the party is such that a preference is necessary to prevent prejudicing the 

party’s interest in the litigation. 

Generally, the court has no discretion in granting a motion for trial preference where the above 

criteria is met. (See Miller v. Superior Court (1990) 221 Cal.App.3d 1200; Swaithes v. Superior Court 

(1989) 212 Cal.App.3d 1082; Fox v. Superior Court (2018) 21 Cal.App.5th 529.) Once the motion is 

granted the court must set the matter for trial within 120 days of the motion being granted. 

Plaintiff’s motion for preferential trial setting appears to be premature at this point. The defendant 

has not yet entered the case. There is no guaranty defendant will enter the case in the next 120 days. 

At this point, the court has no authority to order the defendant to appear at trial on a date certain.  

Plaintiff’s motion for trial preference is denied at this time without prejudice. 
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2. 9:00 AM CASE NUMBER:  MSC16-01629 
CASE NAME:  MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON DEMURRER TO CROSS COMPLAINT OF J. ROCKLIFF AND ROBERT COMBS  
FILED BY: SHULMAN, JEFFREY 
*TENTATIVE RULING:* 
 
The Court is in receipt of Cross-Defendants Demurrer to the Cross-Complaint on the grounds that 

“the pleadings fail to state facts sufficient to constitute any cause of action and are uncertain due to 

the facts established through res judicata of the related arbitration proceeding in N20-0635 Mattox v. 

Shulman.” The Court requires additional briefing from the parties to resolve the Demurrer: 

(1) With respect to privity, is there any authority establishing privity involving joint and 
several liability? 

(2) Is there any authority to support the conclusion that prior settlement with joint 
tortfeasors precludes recovery against remaining tortfeasors? 

(3) How does the judgment in the arbitration affect the causes of action alleged in the TAC? 
Specifically, how does a determination that the Shulmans “breached their duty to [the 
Mattoxes] by failing to make a fair and complete disclosure of the facts surrounding the 
Living Room Leak repair” (Final Award at 10:26-27) foreclose a conclusion that they 
conspired with Cross-Complainant to conceal leak issues as alleged in the TAC? 
(TAC at ¶ 19.) 
 

Cross-Defendants are to file a supplemental brief addressing these issues of no more than five pages 

by September 2, 2022. Cross-Complainants’ response addressing these issues, also no more than five 

pages, is to be filed by September 9, 2022. The hearing on this motion is continued to September 19, 

2022 at 9:00 a.m. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-01262 
CASE NAME:  OWENS VS. CITY OF MARTINEZ 
HEARING ON MINOR'S COMPROMISE    
FILED BY: COX, JENELLE 
*TENTATIVE RULING:* 
 
Minor’s compromise is approved. 
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4. 9:00 AM CASE NUMBER:  MSC21-00077 
CASE NAME:  PANJABI VS. SAN RAMON VALLEY FIRE 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY SAN RAMON VALLEY FIRE PROTECTION DISTRICT 
*TENTATIVE RULING:* 
 
Defendant’s motion to deem matters in request for admissions, set one admitted is denied.  
Plaintiff is sanctioned $1260.  

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-00652 
CASE NAME:  FERNANDO SOTO  VS.  JAMES R. CLAYTON, JR. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY FERNANDO ARRIAGA-SOTO 
*TENTATIVE RULING:* 
 
Motion to be relieved as counsel is granted. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-01149 
CASE NAME:  LYTTON RANCERIA OF CA  VS.  ALLIANTSPECIALTY ET AL. 
HEARING ON MOTION FOR ENTRY OF JUDGMENT OF DISMISSAL  
FILED BY LEXINGTON INSURANCE COMPANY 
*TENTATIVE RULING:* 
 
Moot.  Judgment entered dismissing entire action. 
  

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-01779 
CASE NAME:  JACKSON VS. WELLS FARGO 
HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT  
FILED BY: SGT INVESTMENTS, LLC 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendant SGT Investments, LLC.  
The demurrer is opposed by plaintiffs Queen Jackson and Robert Jackson.  The demurrer is directed to 
plaintiffs’ First Amended Complaint, filed on May 19, 2022. 
 
 Defendant SGT’s unopposed request for judicial notice is granted.  Defendant SGT’s demurrer 
is sustained without leave to amend as to all causes of action set forth within the First Amended 
Complaint.  Defendant shall prepare a proposed judgment of dismissal, separate from any formal 
order on the demurrer, and shall submit that proposed judgment to plaintiffs’ counsel for approval 
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as to form. 
 
 The basis for this ruling is as follows. 
 
 A. The First Through The Fifth Causes of Action. 
 
 Plaintiffs do not oppose the demurrer as to the First through the Fifth Causes of Action.  
The Court finds that these causes of action are based on the alleged conduct of other defendants, and 
cannot properly be asserted against the purchaser at a foreclosure sale.  Accordingly, defendant SGT’s 
demurrer to the First through the Fifth Causes of Action is sustained without leave to amend. 
 
 B. The Sixth Cause of Action. 
 
 The Sixth Cause of Action is for an alleged violation of Civil Code section 2924m.  This statute 
allows certain persons to offer bids, or notices of intent to bid, within 15 days after the date of a 
trustee’s sale.  In the case at bar, the trustee’s sale was conducted on Thursday April 15, 2021, and 
the 15-day bidding period expired on Friday April 30. 
 
 Defendant SGT’s demurrer to this cause of action is sustained without leave to amend, for the 
following reasons: 
 

 Plaintiffs cite no legal authority supporting the proposition that this statute gives rise 
to a private right of action in their favor, and the statute contains no language 
suggesting a private right of action.  The statute simply modifies previous law 
governing when a trustee’s sale is deemed “final.”  (Civ. Code, § 2924m, subd. (c).) 

 

 This statute governs the activities of a foreclosure trustee, and not — with the 
inapplicable exception of a “prospective owner-occupant” — the activities of the 
purchaser at a trustee’s sale.  Accordingly, if there were a statutory cause of action, 
the only proper defendant would be Attorney Lender Services, Inc. (“ALS”).  
That defendant filed an uncontested declaration of non-monetary status early in this 
action, and is now only a nominal defendant.  Plaintiffs seem to acknowledge this 
when they refer to a trustee’s deed being “generated and executed by Defendant ALS 
…”  (FAC, ¶ 140.)  While plaintiffs allege that defendant ALS was acting “at the behest 
of” the servicer and the beneficiary, there are no allegations that defendant SGT was 
involved in any way.  (FAC, ¶ 141.) 

 

 Plaintiffs do not allege that any eligible bidder submitted a bid or notice of an intent 
to bid before expiration of the statutory 15-day period on April 30, 2021.  
Accordingly, the whole issue of what might have happened if there had been such a 
bid or notice is completely moot; the preparation of a trustee’s deed could not have 
interfered with a bid that was not made. 

 

 Plaintiffs fail to articulate how simply preparing a trustee’s deed for eventual 
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recordation could be deemed a statutory violation.  The Court notes that the deed 
was not recorded until May 5, 2021, five days after expiration of the 15-day period.  
(Defendant SGT’s RJN, Exh. “A”.) 

 

 In addition to failing to intelligibly allege even a technical defect in the trustee’s sale, 
plaintiffs have also failed to allege facts showing how any such defect could have 
been prejudicial.  (See Knapp v. Doherty (2004) 123 Cal.App.4th 76, 94-99.) 

 
 C. The Seventh Cause of Action. 
 
 The Seventh Cause of Action is for an alleged violation of Civil Code section 2924h, 
subdivision (g).  This statute defines the civil and criminal wrong of bid rigging at a foreclosure sale. 
 
 Plaintiffs base this cause of action on the alleged violation of Civil Code section 2924m 
discussed above.  Accordingly, this cause of action fails for the same reasons discussed above.  
Further, even if plaintiffs had alleged a technical violation of section 2924m, plaintiffs do not 
intelligibly allege any form of bid rigging on the part of defendant SGT.  Buying a property at a 
lawfully conducted trustee’s sale, and recording the trustee’s deed 20 days later, is not misconduct 
of any kind. 
 
 Defendant SGT’s demurrer to this cause of action is sustained without leave to amend.  
The Court finds it regrettable that plaintiffs’ counsel chose to gratuitously accuse defendant SGT of 
bid rigging; such grave accusations of potentially criminal misconduct should not be made lightly. 
 
 D. The Eighth Cause of Action. 
 
 The Eighth Cause of Action is for declaratory relief.  This cause of action is superfluous, 
in light of plaintiffs’ First Cause of Action for rescission, Fifth Cause of Action for wrongful foreclosure, 
and Ninth Cause of Action for cancellation.  (See, Code Civ. Proc., § 1061; Hood v. Superior Court 
(1995) 33 Cal.App.4th 319, 324 [no need for declaratory relief when issues raised “were fully engaged 
by other causes of action”].  See also, General of America Ins. Co. v. Lilly (1968) 258 Cal.App.2d 465, 
470.)  Accordingly, the demurrer to this cause of action is sustained without leave to amend. 
 
 E. The Ninth Cause of Action. 
 
 The Ninth Cause of Action is for cancellation of the trustee’s deed.  Plaintiffs oppose 
defendant SGT’s demurrer to this cause of action on the ground that, in the Sixth and Seventh Causes 
of Action, plaintiffs have adequately alleged violations of Civil Code sections 2924m and 2924h(g).  
(Opposition, filed on 8-16-22, Part C, pp. 5-6.)  Accordingly, this cause of action fails for the same 
reasons stated above.  Plaintiffs have failed to allege facts defeating the presumption that defendant 
SGT is a bona fide purchaser for value.  (Cf. Schiavon v. Arnaudo Bros. (2000) 84 Cal.App.4th 374, 
378-382.) 
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8. 9:00 AM CASE NUMBER:  MSC21-01779 
CASE NAME:  JACKSON VS. WELLS FARGO 
HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT  
FILED BY US BANK,  et al. 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendant U.S. Bank and defendant 
Rushmore Loan Management Services, LLC.  The demurrer is opposed by plaintiffs Queen Jackson 
and Robert Jackson.  The demurrer is directed to plaintiffs’ First Amended Complaint, filed on May 19, 
2022. 
 
 Defendants’ unopposed request for judicial notice is granted.  Defendants’  demurrer is 
sustained without leave to amend as to all causes of action set forth within the First Amended 
Complaint.  Defendants shall prepare a proposed judgment of dismissal, separate from any formal 
order on the demurrer, and shall submit that proposed judgment to plaintiffs’ counsel for approval 
as to form. 
 
 The basis for this ruling is as follows: 
 
 A. Judicial Estoppel. 
 
 In the tentative ruling on defendants’ demurrer to the original Complaint, which was affirmed 
after oral argument on April 18, 2022, the Court found in pertinent part as follows: 
 

All of plaintiffs’ claims against defendants are barred by judicial estoppel.  Plaintiffs 
filed Chapter 13 bankruptcies on three separate occasions, taking advantage of the 
automatic stay to delay foreclosure.  But plaintiffs failed to list any claim against 
defendants on their bankruptcy schedules, or to correct those schedules during the 
pendency of the bankruptcies.  The authorities cited by defendants confirm that this 
conscious omission is fatal to all of plaintiffs’ claims.   (See Memorandum, filed on 
11-29-21, Part IV-B, pp. 5-6.) 
 

The Court has carefully reviewed the redlined version of the First Amended Complaint, filed a 
month after this ruling on May 19, 2022.  (See Cermak Dec., Exh. “A”.)  Plaintiffs have not 
substantially amended their allegations in a manner that would affect the Court’s previous finding on 
judicial estoppel.  Plaintiffs do make two new legal arguments, but the Court finds that both of those 
arguments lack merit. 
  
 First, plaintiffs argue that judicial estoppel would apply only to plaintiff Queen Jackson and 
not to her husband, plaintiff Robert Jackson, because only Queen Jackson was listed as a debtor in the 
Chapter 13 bankruptcies.  The Court finds that this argument lacks merit for the following reasons: 
 

 The subject residence listed in the bankruptcy schedules and protected by the 
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bankruptcy stay was community property, as evidenced by the 2009 deed from the 
trust to plaintiffs individually.  (FAC, ¶ 46 and Exh. “J”.) 
 

 The monthly Chapter 13 payments were made with community income.  (See, 
FAC, ¶ 72 [“Plaintiffs were unable to make payments required by their Bankruptcy 
Plan,” emphasis added].) 
 

 Both plaintiffs were living in the subject residence throughout the course of the 
multiple bankruptcies, and plaintiff Robert Jackson received the full benefit of the 
bankruptcy stay.  (FAC, ¶ 31.) 

 
It would defy the equitable nature of the judicial estoppel doctrine to allow one marital partner to 
abuse bankruptcy procedures and then ‘get away with it’ by allowing the other marital partner to 
bring barred claims on both partners’ behalf. 
 
 Plaintiffs’ second argument is that “Defendants’ collective negligence over time” caused 
plaintiff Queen Jackson to file multiple Chapter 13 bankruptcies.  (Opposition, p. 6, lines 15-18.)  
This argument is unintelligible, and is not supported by meaningful legal analysis or the citation to 
pertinent legal authority.  Further, two points deserve to be mentioned: (1) plaintiffs have failed to 
allege facts giving rise to a negligence duty of care, and; (2) defendants could not be deemed to have 
negligently caused Queen Jackson to conceal information from the bankruptcy court in her 
bankruptcy schedules.  (Cf. Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 905, 915 [“[p]laintiff's 
claim arises from the mortgage contract he had with Wells Fargo, and as such, falls within the ambit 
of the economic loss doctrine”].) 
 
 The Court reaffirms its previous finding on judicial estoppel.  This constitutes one fully 
independent ground for sustaining defendants’ demurrer without leave to amend. 
 
 B. The First Cause of Action (Rescission). 
 
  B-1. The Court’s Previous Ruling. 
 
 The First Cause of Action in the First Amended Complaint is for rescission.  In the tentative 
ruling on defendants’ demurrer to the original Complaint, affirmed after oral argument on April 18, 
2022, the Court found in pertinent part as follows: 
 

The First Cause of Action is for rescission of the 2006 loan agreement.  This cause of 
action lacks merit for following reasons: 
 

 The cause of action is barred because plaintiffs were aware of the subject 
decedent’s competence issue, on which they base this cause of action, as of 
2007.  Plaintiffs have not brought the cause of action in a timely manner, and 
have not shown a basis for equitable tolling. 
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 Plaintiffs have repeatedly ratified the loan agreement, and are estopped from 
challenging its validity. 

 

 Plaintiffs have not offered to restore the mortgage loan proceeds to the 
current beneficiary, as is required for rescission of the mortgage loan to be 
effective. 

 
Having carefully reviewed the redlined version of the First Amended Complaint, the Court 

does not note any substantial amendments in plaintiffs’ allegations that would affect the Court’s 
previous findings, and accordingly, the Court reaffirms those findings.  The demurrer to the First 
Cause of Action is sustained without leave to amend on this ground. 
 
  B-2. Standing. 
 
 Plaintiffs’ theory of standing is complex and confusing.  As the Court understands it, 
plaintiffs are now asserting that the subject mortgage loan was somehow bifurcated in 2009, when 
plaintiff Robert Jackson deeded the property from the trust to plaintiffs individually as community 
property.  Thus, plaintiffs contend, as of 2009 the property subject to the mortgage loan’s deed of 
trust was plaintiffs’ individual property.  But the mortgage loan that the deed of trust secured was 
somehow still in the trust, with Robert Jackson in his capacity as trustee constituting the borrower. 
 

The Court takes a somewhat more pragmatic approach.  Given that defendants’ predecessors 
in interest treated plaintiffs as if they were the borrowers for purposes of entering into loan 
modification agreements, the Court finds that plaintiffs would have standing to bring a cause of 
action for rescission if one were otherwise available.  (See, e.g. Defendants’ RJN, filed on 7-18-22, 
Exh. 1.)  It would be odd if plaintiffs could seek rescission of a mortgage loan modification agreement, 
but not of the underlying mortgage loan itself.  And defendants fail to explain who other than 
plaintiffs would have the right to bring a cause of action for rescission if one were otherwise available; 
somebody has been acting as the borrower since 2008, when the original borrower passed away. 

 
However, the attempt to parse plaintiffs’ theory of standing reveals a more fundamental 

problem with plaintiffs’ cause of action for rescission.  It would appear to the Court that, unless 
the April 15, 2021 trustee’s sale were set aside, there is no longer a mortgage loan to rescind.  Under 
California’s anti-deficiency laws, a nonjudicial foreclosure terminates a lender’s right to pursue the 
borrowers for any deficiency; it effectively terminates the mortgage loan’s existence.  And because 
plaintiffs in the case at bar have failed to allege a legal theory that would allow them to set aside the 
April 15, 2021 trustee’s sale, the termination of the mortgage loan’s existence on that date 
constitutes yet another ground for sustaining defendants’ demurrer to the rescission cause of action, 
without leave to amend. 
 
 C. The Second, Third, and Fourth Causes of Action 
  (Homeowner Bill of Rights). 
 
 The Second, Third, and Fourth Causes of Action in the First Amended Complaint are for 
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violation of the Homeowner Bill of Rights (“HBOR”).  In the tentative ruling on defendants’ demurrer 
to the original Complaint, affirmed after oral argument on April 18, 2022, the Court found in pertinent 
part as follows: 
 

The Second, Third, and Fourth Causes of Action are for violations of the Homeowner 
Bill of Rights (“HBOR”).  These causes of action lacks merit for the following reasons: 
 

 Plaintiffs were not “borrowers,” as defined by HBOR, because plaintiffs were 
in an active Chapter 13 bankruptcy. 

 

 Plaintiffs have failed to allege that the subject property was owner-occupied 
when the alleged HBOR violations took place. 

 

 Plaintiffs have failed to allege that their second application for a loan 
modification demonstrated a material change in their financial 
circumstances. 

 

 Plaintiffs have failed to allege a “material” HBOR violation. 
 

 Plaintiffs’ claim under Civil Code section 2924.17 lacks merit, for the reason 
stated in defendants’ opening memorandum.  (See Memorandum, filed on 
11-29-21, Part IV-D(5), pp. 11-12.) 

 
In the First Amended Complaint, plaintiffs now allege that the subject property was owner-

occupied.  (FAC, ¶ 31.)  However, the Court does not note any substantial amendments in plaintiffs’ 
allegations that would affect the Court’s other findings on these causes of action; for the most part 
the amendments consist of the renumbering of paragraphs, changing references from “Settlor” to 
“Decedent,” etc. 

 
The issue of materiality merits brief discussion.  Materiality is not, as plaintiffs argue, a trivial 

matter of including the word “material” in a complaint.  Rather, materiality is an essential element of 
an HBOR cause of action.  (See, Civ. Code, § 2924.12, subd. (b).) 
  

In the case at bar, plaintiffs have failed to allege a “material” HBOR violation because they 
have failed to allege facts showing how they might have realistically expected to qualify for a loan 
modification that would have cured their default.  Plaintiffs allege no facts indicating that were able 
to afford even modified loan payments.  To the contrary, the First Amended Complaint sets forth 
detailed facts suggesting plaintiffs’ inability to afford even modified mortgage loan payments: 

 

 In 2015, plaintiff Queen Jackson was diagnosed with a brain tumor and “was forced to 
stop working to focus on treatment.”  This resulted in “a reduction in income …”  
(FAC, ¶¶ 55-56.) 
 

 In 2017, plaintiff Queen Jackson filed for bankruptcy because she had “mounting bills 
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due to medical hardship” and was faced with “no other option …”  (FAC, ¶ 62.) 
 

 In March 2020, plaintiff Queen Jackson “faced furlough and severely reduced hours” 
due to COVID-19.  (FAC, ¶ 70.) 

 

 In May 2020, plaintiffs “were unable to make payments required by their Bankruptcy 
Plan” and their bankruptcy was dismissed.  (FAC, ¶ 72.) 
 

 ”Throughout 2020 and early 2021, Plaintiffs were unable to work their regular hours 
and faced resulting financial hardship.”  (FAC, ¶ 70.) 
 

 While the Court of course has sympathy for plaintiffs’ travails, the Court must note that 
plaintiffs do not allege any dramatic improvement in their financial condition between “early 2021” 
and April 15, 2021, when the trustee’s sale took place.  If plaintiffs were simply unable to afford even 
modified mortgage loan payments, given their financial situation, any technical HBOR violation could 
not have been “material.” 
 

Accordingly, the Court affirms its previous findings, except as to the issue of whether the 
subject property was owner-occupied.  The demurrer to the Second, Third, and Fourth Causes of 
Action is sustained without leave to amend on this ground. 
 
 D. The Fifth Cause of Action (Wrongful Foreclosure). 
 
 The Fifth Cause of Action in the First Amended Complaint is for wrongful foreclosure.  In the 
tentative ruling on defendants’ demurrer to the original Complaint, affirmed after oral argument on 
April 18, 2022, the Court found in pertinent part as follows: 
 

Plaintiffs’ Fifth Cause of Action is for wrongful foreclosure.  This cause of action lacks 
merit for following reasons: 

 

 This cause of action is based on the wrongful acts alleged in the previous 
causes of action, and the Court has sustained defendants’ demurrer to those 
causes of action. 

 

 Plaintiffs have failed to allege that they tendered the amounts due under the 
subject mortgage loan, and have failed to allege facts showing an exception 
to the rule requiring tender. 

 
Having carefully reviewed the redlined version of the First Amended Complaint, the Court 

does not note any substantial amendments in plaintiffs’ allegations that would affect the Court’s 
previous findings, and accordingly, the Court reaffirms those findings.  The demurrer to the Fifth 
Cause of Action is sustained without leave to amend on this ground. 
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 E. The Sixth And Seventh Causes of Action 
  (Civil Code Sections 2924m and 2924h(g). 
 
 The Sixth and Seventh Cause of Action in the First Amended Complaint are for violations of 
Civil Code sections 2924m and 2924h(g) respectively.  In the tentative ruling on defendants’ demurrer 
to the original Complaint, affirmed after oral argument on April 18, 2022, the Court found in pertinent 
part as follows: 
 

The Sixth and Seventh Causes of Action are for violation of Civil Code sections 2924m 
and 2924h(g).  These causes of action lack merit because, for the reasons stated in 
defendants’ opening memorandum, plaintiffs have failed to allege facts showing a 
statutory violation.  (See Memorandum, filed on 11-29-21, Part IV-F, pp. 13-14.) 

 
Having carefully reviewed the redlined version of the First Amended Complaint, the Court 

does not note any substantial amendments in plaintiffs’ allegations that would affect the Court’s 
findings on the Sixth and Seventh Causes of Action.  Accordingly, the Court reaffirms its previous 
findings.  The demurrer to the Sixth and Seventh Causes of Action is sustained without leave to 
amend on this ground. 

 
The Court also incorporates by reference the more detailed discussion of these causes of 

action set forth in the Court’s ruling on the demurrer by defendant SGT Investments, LLC. 
 
F. The Eighth Cause of Action 
 (Declaratory Relief). 

 
The Eighth Cause of Action in the First Amended Complaint is for declaratory relief.  

This cause of action is superfluous, in light of plaintiffs’ other causes of action.  (See Code Civ. Proc., 
§ 1061; Hood v. Superior Court (1995) 33 Cal.App.4th 319, 324 [no need for declaratory relief when 
issues raised “were fully engaged by other causes of action”].  See also, General of America Ins. Co. v. 
Lilly (1968) 258 Cal.App.2d 465, 470.)  The demurrer to the Eighth Cause of Action is sustained 
without leave to amend on this ground. 

 
G. The Ninth Cause of Action 
 (Cancellation). 

 
The Ninth Cause of Action in the First Amended Complaint is for cancellation.  This cause of 

action lacks merit for the same reasons stated above in the Court’s ruling on plaintiffs’ First through 
Seventh Causes of Action.  The demurrer to the Ninth Cause of Action is sustained without leave to 
amend on this ground. 

 
H. Oral Argument. 
 

 The Court notes that plaintiffs’ opposition memorandum does not address the Fifth through 
the Ninth Causes of Action.  If plaintiffs’ counsel contests the tentative ruling as to any of these causes 
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of action, counsel shall explain why the Court should allow oral argument on issues that have not 
been briefed. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01968 
CASE NAME:  RODRIGUEZ VS. CRUZ 
HEARING ON MOTION FOR LEAVE TO FILE A 1ST AMENDED COMPLAINT  
FILED BY ROBERT D. RODRIGUEZ 
*TENTATIVE RULING:* 
 
Motion for leave to file first amended complaint is granted. 

  
 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02319 
CASE NAME:  CENTURY RECOVERY VS CATCO INC. 
HEARING ON MOTION TO SERVE VIA PUBLICATION AND MAIL  
FILED BY CENTURY RECOVERY LLC 
*TENTATIVE RULING:* 
 
Motion to serve via publication and mail is granted. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC22-00477 
CASE NAME:  JAPONESQUE LLC  VS.  KLEEN CONCEPTS 
HEARING ON MOTION TO DISMISS COMPLAINT  
FILED BY KLEEN CONCEPTS LLC 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on September 12, 2022. 

 
 

  

    

12. 9:00 AM CASE NUMBER:  MSN16-0597 
CASE NAME:  RE 1642 PECAN LANE, OAKLEY CA 94561 
HEARING ON MOTION FOR AN ORDER TO DISBURSE SURPLUS FUNDS  
FILED BY: SUZANNE SORENSON 
*TENTATIVE RULING:* 
 
Motion to disburse surplus funds is granted. 
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13. 9:00 AM CASE NUMBER:  MSN22-0123 
CASE NAME:  SHAPELL NORCAL RENTAL VS. GAUZNER 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT  
FILED BY: GAUZNER, SERGIO 
*TENTATIVE RULING:* 
 
CCP 473(b) states a court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect. Application for this relief 
must be accompanied by a copy of the answer or other pleading to be filed therein, otherwise the 
application shall not be granted. 
 
Defendant failed to lodge a copy of the proposed answer or other pleading to be filed. At this time 
Defendant’s request to aside default and default judgment is denied without prejudice. Defendant 
may request the court set aside the judgment at a later date but no later than six months from 
the date of the judgment. Any such future request shall include a copy of the proposed answer or 
other pleading. 

  
 

  

    

14. 9:00 AM CASE NUMBER:  N22-0899 
CASE NAME:  PETITION OF JUATON SANCHEZ 
HEARING ON MOTION TO QUASH  
FILED BY DEPARMENT OF CALIFORNIA HIGHWAY PATROL 
*TENTATIVE RULING:* 
 
Pursuant to California Vehicle Code section 14602.7(a) a magistrate presented with an affidavit of a 
peace officer establishing reasonable cause to believe that a vehicle, described by vehicle type and 
license number, was an instrumentality used in the peace officer’s presence in violation of Section 
2800.1, 2800.2, 2800.3 or 23103 shall issue a warrant or order authorizing any peace officer to 
immediately seize or cause the removal of the vehicle. Whenever a vehicle is impounded under this 
section, the magistrate ordering the storage shall provide the vehicle’s registered owners of record, 
or their agents, with the opportunity for a poststorage hearing to determine the validity of the 
storage. (CVC § 14602.7(1).) The poststorage hearing shall be conducted within two court days after 
receipt of the request for hearing. (CVC § 14602.7(3). Further, the agency employing the peace officer 
who caused the magistrate to issue the warrant or court order shall be responsible for the costs 
incurred for storage if it is determined at the poststorage hearing that reasonable grounds for the 
storage are not established. (CVC § 14602.7(6).)  
 
The California Department of Highway Patrol requested an order authorizing seizure and removal of 
vehicle, specifically a black 2018 Dodge Charger, on April 22, 2022. On May 12, 2022, Sergeant Smith 
sent the required notice to the registered vehicle owners that their vehicle had been impounded 
pursuant to a warrant and in order to receive a poststorage hearing such hearing must be requested 
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within 10 days. There is no evidence a copy of the warrant and court order was sent to the registered 
owner as required by statute. (CVC § 14602.7(C).) On May 17, 2022, a poststorage hearing was 
requested. The poststorage hearing was scheduled for May 20, 2022. While the statute allows a 
vehicle to be immediately seized, this particular vehicle was not impounded until 21 days after the 
warrant was signed. (Emphasis added.) Indeed, according to the statute, the notice of storage shall be 
mailed or personally delivered to the registered and legal owners within 48 hours after the issuance 
of the warrant or court order. (See CVC 14602.7(2).) 
 
The Department of California Highway Patrol now argues the court did not have jurisdiction to hold a 
poststorage hearing pursuant to CVC § 14602.7. This argument is disingenuous. The California 
Highway Patrol presented the warrant to the court for seizure of the vehicle. CVC § 14602.7 clearly 
sets out the procedures to be followed when law enforcement requests a warrant pursuant to that 
section which includes a poststorage hearing if such hearing is requested. The vehicle code clearly 
states that if probable cause is found deficient at the hearing the agency employing the peace officer 
who caused the magistrate to sign the warrant is responsible for the storage fees. It is clear that the 
vehicle owner(s) were entitled to a hearing within two days of the request. It is unclear why the 
hearing was scheduled in front of Judge Douglas rather than the judge who signed the warrant.  
 
The motion to quash filed by the Department of California Highway Patrol to is denied. The 
alternative request of the California Highway Patrol to set aside the order is denied. 

 
 

   


